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TRIPLETT V. WOODWARD. TRIPLETT V. WOODWARD. 

In the priAcipal case it is held that where there is an order for hearing two causes 

together, involving similar questions-the defendant in one cause being the plain- 
tiff in the other, but the rights of the parties in the one being independent of the 

rights of the parties in the other-the dismissal of one of the causes with a de- 
cree for costs is a final decree as to all the parties thereto. As the court well says, 
there were two distinct controversies, and, though ordered to be heard together, 
and in a sense made one suit, the decree dismissing one was in substance a sepa- 
ration of the two. 

TRIPLETT AND OTHERS V. WOODWARD'S ADMI'R.* 

Supreme Court of Appeals: At Richmond. 

March 15, 1900. 

Absent, Keith, P. 
1. CHANCERY PLEADING AND PRACTICE.-Multifariousness-Bill to settle estate of 

decedent-Parties-Legatees--Ceditors-Debtors. To a bill filed by an exe- 
cutor to have the will of his testator construed, to ascertain the debts and pay 
them, and to distribute the balance according to the terms of the will, per- 
sons who are legatees and creditors of the estate are proper parties, and, if 
also debtors of the estate, it is proper in the same suit to have the accounts 
between them and the estate settled and the balance ascertained, and to decree 

against them for any balance found due by them. But persons who have no 
connection with the litigation and are simply debtors of the estate are not 

proper parties. The mere fact that the wife of a debtor to the estate is a 

legatee under the will and also a creditor does not make such debtor a proper 
party to the suit. 

2. PRINCIPAL AND AGENT.-Death of principal-Right to possession of choses in 
action of principal. Upon the death of the principal the agent's powers cease, 
and it is his duty to turn over choses in action in his hands to the personal 
representative of the principal. Although the proceeds of such choses in 
action are specifically bequeathed to a third person by the principal, the 

agent cannot litigate the right of the personal representative to the possession 
of such choses in a suit brought by the latter to convene the creditors and 
settle the affairs of the estate to which such third persons are not parties. 

3. CONFIDENTIAL RELATIONS.-Dealings of parties-Release of agent. An agent, 
trustee, or other person standing in a confidential relation to another cannot 
entitle himself to benefits conferred upon him by that other unless it appears 
that there has been entire good faith, a full disclosure of all the facts and 
circumstances affecting the transactions, and the absence of all undue in- 
fluence or imposition. A release of a large indebtedness in consideration 
of small services by an old woman to her agent will not be upheld in the ab- 
sence of all evidence of the circumstances under which the release was exe- 
cuted. The agent, after the death of the principal, is not a competent wit- 
ness to show such circumstances. 

*Reported by M. P .Burks, State Reporter. 
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4. CONTRACTS IN WRITING.--Parol evidence-Receipts for money. A party who 
has covenanted or agreed in writing to pay money unconditionally cannot 

prove that there was a contemporaneous parol agreement that it was not to 
be paid, or was to be paid in a manner different from that provided for in 
the covenant or writing. If, however, receipts were given by the payee, al- 
though no money was paid, his personal representative cannot recover fo, 
such sums. 

5. DEBTOR AND CREDITOR-Agreement to release a debt-Consideration. A creditor 
does not lose his right to collect a debt by simply declaring his intention not 
to collect it. If not actually released, or if the agreement to release is not 
based upon a valuable consideration, he may still collect it. 

6. APPEAL AND ERROR.-Commissioner's report-Exceptions-Conflicting evidence. 
This court will not reverse the action of the trial court overruling an excep- 
tion to a commissioner's report where the evidence is conflicting, and the 
court cannot see that error has been committed. 

Appeal from decrees of the Circuit Court of Loudoun county, pro- 
nounced April 30, 1898, and October 22, 1898, in a suit in chancery, 
wherein the appellee was the complainant, and the appellants were the 
defendants. Affirmed in part. 

The opinion states the case. 

Eppa Hztmton, Jr., for the appellants. 

Edward Nichols and J. H. Alexander, for the appellee. 

BUCHANAN, J., delivered the opinion of the court. 

The appellants demurred to the bill on the ground that it was multi- 
farious. Their demurrer was overruled, and that ruling of the Cir- 
cuit Court is assigned as error. 

The main object of the bill, which was filed by the administrator 
with the will annexed of Mrs. E. A. Woodward, was the distribution 
of the estate of the testatrix according to the provisions of her will, 
after the payment of her debts. I S. W. Triplett and Eliza A. Sea- 
ton, two of the appellants, were legatees under the will, and also 
claimed to be creditors of the testator, as is charged in the bill, and 
were, therefore, necessary parties, both as legatees and creditors. The 
bill alleges that both of them were debtors to the estate, and that 
Triplett had been for a number of years the agent of the testatrix to 
transact her business and, at the time of her death, was in the posses- 
sion of her papers and all the evidences of debts due and owing to her 

except such as were of record; that he had refused to furnish a com- 
plete and accurate account of his doings as agent, and to surrender 
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certain bonds held by him as such agent, and payable to the testatrix, 
and asked that his accounts as agent should be settled in this case, 
and a decree be made against him and also against Mrs. Seaton for such 
sums as might be found to be due from them respectively. 

One of the objects of the suit being to ascertairi the indebtedness of 
the estate, and Mr. Triplett and Mrs. Seaton claiming to be creditors, 
it was not only proper but necessary to settle the accounts between each 
of them and the estate in order to ascertain what, if anything, was 
due to either, and if, upon such settlement, it was found that they or 
either of them were indebted to the estate, it would be proper to ren- 
der a decree against such an one for that sum. 

In Triplett's account against the estate, which was an exhibit with 
the bill, the largest item was for services rendered as agent. Clearly, 
before anything sh'ould have been allowed him for services ren- 
dered as agent, he ought to have been required to settle his accounts 
and surrender the papers in his possession as agent belonging to the 
estate, and the bill very properly asked that this might be done. 

G. L. Seaton, the other appellant, was the husband of Mrs. Seaton, 
but took nothing under the will. He was not a creditor. The bill 
alleges that he was a debtor of the estate, but the bill and the exhibits 
filed with it, which are asked to be read as a part of the bill, do not 
state an equitable cause of action against him. No case for an ac- 
count is made. He was not responsible for the annuity of $300 pro- 
vided for in the conveyance of the testatrix to Samuel H. Halley, 
trustee of Eliza A. Seaton, dated December 31, 1874. That deed 

expressly provides that the annuity shall be paid by the trustee to 
whom the land, upon which the annuity is made a lien, was conveyed 
for the sole and exclusive use of Mrs. Seaton during her life and to 
her children after her death. The case made by the bill and exhibits 

against Mr. Seaton was that of debtor to the estate merely. He had 
no interest in the estate. The fact that his wife was interested in it as 

legatee and creditor did not make him either a necessary or proper 
party, and his demurrer should have been sustained and the bill dis- 
missed as to him. 

Upon the death of the testatrix, Triplett's powers as agent ceased, 
and her personal representative, upon his qualification as such, was 
entitled to the possession of all the evidences of debt due her in the 
hands of the agent. Whether Mrs. Seaton and her children or the 
estate of the testatrix was entitled to the proceeds of the bond due 
from Mr. Seaton was a matter with which Triplett, the agent, had no 
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concern. It was his duty to deliver the bond to the personal repre- 
sentative of the testatrix, and it was the latter's duty to collect it 
unless the testatrix had given it to Mrs. Seaton and her children, as is 
claimed. In the latter event, he ought to have delivered it to the 

parties entitled to it. If he was in doubt as to whom it belonged, he 
had the right to have that question determined by the court in a proper 
case; but not in this case, to which the infants were not parties, and 
could not properly be made parties, for they had no interest or con- 
nection with her estate in any way whatever except in the Seaton 
bond. There was no more reason for litigating the rights of the 
claimants to that bond in this case than there would have been for 

litigating the rights of any other persons who might have claimed 
other choses in action or property in the. possession of the personal 
representative. 

It appears from the report of the commissioner that S. W. Triplett 
was indebted to the testatrix at the time of her death in the following 
sums, viz: $240.71 for moneys which had come into his hands as at- 

torney in fact; $1,280.80, the amount of two bonds executed by him 
to her, and $3,118.57 on account of an annuity of $300 provided by 
her conveyance to him of December 30, 1874. The court's action in 

rendering a decree against him for these sums, subject to a credit on 
the first item (for services rendered as attorney in fact), is assigned 
as error. 

Triplett insists that he had been released from the payment of these 
several sums by the testatrix, and relies upon the following paper as 
evidence of that fact: 

" On account of faithful services rendered me by my nephew, S. W. Triplett, 
in attending to my business, I do hereby agree to release him at my death from 
all claims and obligations that may be due me in any manner whatever. 

"Witness my hand and seal this 25th day of September, 1891. 
" ELIZA A. WOODWARD. [Seal.]" 

The paper is broad enough to cover the indebtedness in question, 
and sufficient to release the debtor therefrom if executed under such 
circumstances as rendered it binding upon the testatrix. Triplett was 
the agent of the testatrix when the paper was executed, and therefore 
stood in a confidential relation to her. It is well established that an 
agent, trustee or other person standing in a confidential relation to 
another cannot entitle himself to benefits which that other may have 
conferred upon him, unless it appears that there has been entire good 
faith, a full disclosure of all the facts and circumstances affecting the 
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transaction, and the absence of all undue influence or imposition. 1 

Story's Eq. Jur., sec. 315; 2 Pom. Eq. Jur., sec. 959; Banner v. 

Rosser, 96 Va. 238; Nelson v. Bowman, 29 Gratt. 732, 737-740. 
The agent, who was the nephew of the testatrix, was acting under a 

power of attorney dated in the year 1887. His duties seem to have 
been chiefly to look after the investment of the money of his principal, 
to collect interest, pay her taxes and personal expenses. Her estate 
was a small one at the time of her death, and was more at that time 
than it had been at any previous period of the agency. It consisted 

largely of debts due her. The amount covered by the release, if valid, 
is more than $4,600, nearly, if not altogether, half of her estate. The 
services of the agent could not have been worth one-fourth of that sum 
even if he had received nothing on that account, of which there is no 
evidence. The circumstances under which it was executed do not ap- 
pear. Triplett, the agent, testifies as to them, but he was clearly an in- 

competent witness. The release was wholly in the handwriting of the 

agent, except the signature of the principal, who was then over eighty 
years of age. It does not appear that she advised with any disinter- 
ested person as to the propriety of making the release or that she signed 
the paper advisedly and deliberately knowing its nature and effect, or 
that her consent was not obtained by reason of the power and influence 
to which the relation between them might be supposed to give rise. It 
is true that one witness testifies that the testatrix told him on one oc- 
casion that unless she needed her money before her death that Mr. 

Triplett would not have to pay, as she had given him a receipt,' but 
she made no explanation as to the circumstances under which the re- 

ceipt, or the release if that is to what she referred, was obtained. 

Upon the whole record, we are of opinion that the validity of the 
release has not been established, and that the Circuit Court did not err 
in so deciding. 

The action of the court in holding Mr. Triplett liable for the 

annuity of $300 required to be paid the testatrix by her conveyance to 
him of December 30, 1874, is also assigned as error. 

The conveyance expressly provides for the payment of the annuity 
during the life of the testatrix. The ground relied on to show that he 
should not be held liable for it is that there was an agreement that the 

annuity would be exacted of him only in the event the testatrix needed 
it for her support; that for years she executed receipts to him therefor 
without receiving any money in return, and that the whole had been 
released by the writing heretofore discussed. As we have seen, that 
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release is invalid. Under well settled, rules of law a party who has 
covenanted or agreed in writing to pay money unconditionally cannot 

prove that there was a contemporaneous parol agreement that it was 
not to be paid, or was to be paid in a manner different from that pro- 
vided for in the covenant or writing. Browne on Parol Ev., sees. 67 
and 68 ; 1 Daniel on Negotiable Instruments, sec. 80. 

The fact that she gave receipts for many years for the annuity, al- 

though nothing was paid her, is sufficient to prevent her estate from 

recovering anything on the annuity for the years for which receipts 
were given, but that fact furnishes no defence against the collection of 
the annuity for the subsequent years. Neither does the declaration or 

promise of the testatrix that she did not intend to collect the annuity, 
even if it were satisfactorily proven, furnish any defence against its 
collection, since there was no consideration for it. A party does not 
lose his right to collect a debt by simply declaring that he does not in- 
tend to collect it. He may change his mind and collect it, unless he 
has actually released it or his agreement to release is based upon a 
valuable consideration. 

For like reasons, the contention of Mrs. Seaton that the court erred 
in not holding that the annuity charged upon her land by deed of De- 
cember 31, 1874, had been fully satisfied, cannot be sustained. 

Under Rule IX of the court the appellee seeks to have the decree of 
October 22, 1898, reversed in so far as it overruled his exception No. 
1 to the commissioner's report, and refused to charge Mr. Triplett as 
the agent of the testatrix with the sum of $,600 and interest thereon 
from May 1, 1893, which it is claimed was collected by him from Mrs. 
Seaton. The evidence as to the existence and collection of that debt 
is so conflicting that we cannot say that the trial court erred in over- 
ruling that exception and in refusing to charge the agent with that 
sum. 

The decrees appealed from must be reversed in so far as they hold 
that G. L. Seaton was a proper party to the suit and passes upon his 
rights in any manner, and the bill as to him must be dismissed. In 
all other respects the decree must be affirmed. 

Affirmed in part, and reversed in part. 

NOTE.-There is probably no question of chancery practice presenting more 
difficulty than that of multifariousness. The courts have found difficulty in lay- 
ing down any satisfactory working rule on the subject, and have confessed that no 
general rule can be formulated. See Jordan v. Liggan, 95 Va. 616. Each case 
must be decided on its own peculiar circumstances-the nearest approach to any 
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specific rule being that the court will not, in general, permit distinct matters, affect- 

ing different parties, to be litigated in the same suit, save where the several in- 
terests are so related as to make it convenient to deal with all in a single proceed- 
ing. Convenience of administration and justice to the several parties, seem to be 
the guiding consideration. The Virginia reports teem with cases on the subject, 
and no good purpose could be subserved by citing them here. 

It is a striking circumstance that while at law there are well settled rules, pre- 
senting little difficulty in their application, as to joinder of causes of action be- 
tween the same parties, in equity it is difficult, if not impossible, to find in the 
books any satisfactory discussion of the principle. We had occasion recently to 
consider whether one might unite in the same bill, and against the same defendant, 
two independent claims of different natures-one for specific performance of a 
contract for the sale of one parcel of real estate, and the other for partition of an- 
other distinct parcel, owned jointly by plaintiff and defendant. At law, any 
number of causes of action, of the same nature, between the same parties, and in 
which the same judgment is to be given, may be united in one action. See 4 
Minor's Inst. (3d ed.), 446. In Womack v. Circle, 29 Gratt. 192, claims for 

slander, libel, insulting words (under the statute), malicious prosecution and false 

imprisonment, were united in a single action. The only rule we have been able 
to find on the subject of joining two distinct matters of equitable cognizance, by 
the same plaintiff against the same defendant, is the indefinite one of convenience, 
in the discretion of the court, See Story's Equity P1. 271 (notes), 278 (notes), 
280; Campbell v. MIackay, 1 Myl. & Cr. 618. 

We quote from Mr. Gould's note to Story's Eq. P1. (10th ed.), sec. 271: " The 

misjoinder of distinct matters and charges against a single defendant or the same defend- 
ants: It is in this class of cases especially that the court may treat the bill as mlll- 
tifarious or not in its discretion, the question in such case not being whether the 
defendant should be wholly relieved of litigation in which he has comparatively 
little interest." In Daniel's Chancery Practice, 335, it is said: "It may be that 
the plaintiffs and defendants are parties to the whole of the transactions which 
form the subject of the suit, and, nevertheless, those transactions may be so dis- 
similar that the court will not allow them to be joined together, but will require 
distinct records." 

It will be observed how unsatisfactory and difficult of application such a rule 
is. To apply it to the concrete case stated-of a bill for specific performance of 
a contract to convey one parcel of land, and for partition of another parcel, by a 

single plaintiff against a single detendant-the only conclusion one can reach with 
confidence is that "it may be that the court will not allow it, but will require dis- 
tinct records." Here, indeed, one may well repeat the satirical remark of Selden, 
that "the measure of justice in a given case is more or less according to the size 
of the chancellor's foot." 

The decision in the principal case did not involve this branch of the subject of 

multifariousness, but the other branch, where the objection is that the interests of 
the defendants are not so connected with the purpose of the bill in its entirety, as 
to render it proper that the several claims shall be asserted in the same proceed- 
ing. The decision of the court, that the bill was not multifarious, is manifestly 
sound. 

Another point decided, that it is improper to make one a party to an adminis- 
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tration suit for winding up a decedent's estate, where he is a debtor of the estate 
on a purely legal claim -seems to be equally clear. 

The last point of interest in the principal case, involves the equitable doctrine 
of " fraud presumaed from the relations of the parties "-the specific principle ap- 
plied being, that where one person occupies toward another a confidential rela- 
tion, and by means of that relation obtains an advantage at the expense of the 
other, there is a presumption, more or less strong according to the circumstances 
of the parties, that such benefit was obtained by undue influence, which presump- 
tion it is incumbent on the person so benefited to remove. And, in such cases, where 
the other party by reason of extreme youth or old age, or mental infirmity, or of 
the peculiar situation, rendering it possible for the beneficiary to exercise an un- 
due influence, the absence of independent advice is a potent factor in establishing the 
actual or constructive fraud. The leading case on this subject is Huguenin v. 

Baseley, 14 Ves. 273, which has been followed by numerous cases in Virginia- 
among them, Statham v. Ferguson, 25 Gratt. 38; Davis v. Strange, 86 Va. 793, and 
Todd v. Sykes, 33 S. E. 517. The first two of these cases afford striking illustra- 
tions of the application of the principle. See Bispham's Equity, secs. 231 et seq. 

The principal case enforces this doctrine with manifest propriety-applying it 
to a case where the confidential agent of an old woman, eighty years of age, to 
whom he is largely indebted, produces after her death a release to him of such 
indebtedness4 executed by her shortly before her death-the amount released con- 

stituting something like one-half of her estate. 

METROPOLITAN LIFE INSURANCE CO . . RUTHERFORD.* 

Supreme Court of Appeals: At Richmond. 

March 15, 1900. 

Absent, Riely and lHarrison, JJ. 

1. INSURANCE.- Warranties-Conflict between statements in application and proof of 
loss-Demurrer to evidence. If a life policy makes the statements of the appli- 
cation on which it is issued warranties, and such application states that the 
death of the father of the assured was caused by one disease and the proof of 
loss made by the beneficiary and offered in evidence by him states that said, 
death was caused by a different disease, on a demurrer to the evidence of the 

beneficiary, in an action against the insurance company, judgment should be 

given for the company. 
2. INSURANCE.-Proof f loss-Evidence. The preliminary proofs of loss under 

an insurance policy introduced in evidence generally by the beneficiary are 

prima facie evidence in favor of the insurance company of the facts therein 
stated. The company has the right to rely on the truth of such statements, 
and, in the absence of evidence of mistake or misapprehension of facts, the 

beneficiary wllo made such statements is bound by them. 

* Reported by M. P. Burks, State Reporter. 
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loss made by the beneficiary and offered in evidence by him states that said, 
death was caused by a different disease, on a demurrer to the evidence of the 

beneficiary, in an action against the insurance company, judgment should be 

given for the company. 
2. INSURANCE.-Proof f loss-Evidence. The preliminary proofs of loss under 

an insurance policy introduced in evidence generally by the beneficiary are 

prima facie evidence in favor of the insurance company of the facts therein 
stated. The company has the right to rely on the truth of such statements, 
and, in the absence of evidence of mistake or misapprehension of facts, the 

beneficiary wllo made such statements is bound by them. 

* Reported by M. P. Burks, State Reporter. 
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